
6.6 Propertyand Related 

The following are Property and Related costs: 

(a) depreciation on buildings and fixed equip­

ment, major movable equipment, minor equip­

ment,computers,motorvehicle, land im­

provements, andamortization of leasehold 

improvements and capital leases, 

(b) interest on capital indebtedness, 

(c) real estate leases and rents, 

(d) real estate/property taxes, 

(e) equipment rental, 

(f) fire and casualty insurance, 

(g) amortizationof mortgage acquisition costs. 


6.7 Ancillaries 

Ancillary services include, but are nor limited 
to non-legend drugs charged, medical supplies­
charged, physicaltherap).,speechtherapy 
occupational therapy and, respirator?' therapy, 

the oxygen.includingcosts of Therapy 
servicesshould beclassified as ancillaries 

or not the customarilywhether provider 

recordsseparatechargesfortheseservices. 

Overheadcostsrelated to ancillaryservices 

and supplies are included in ancillary costs. 


CALCULATION OF COSTS, LIMITS &\"D 
RATE components FOR nursing FA-
CILITIES 

Baseyearcosts,rates. andcategorylimits are 
calculatedpursuant tothissection. TheMedi­
caid per diem payment rate for each facility is 
calculated pursuant to Section 9. 

7 .1  Calculation of Per Diem Costs 

Per diem costs for each cost category, exclud­
ing the Nursing Care cost category. are calcu­
lated by dividing allowable costs for each case­
mix category by the greater of actual bed days 
of senice rendered, including revenuegenerating 
ing holdireserve days. or the number of resi­
dent computed thedays usingminimum 
occupancy at 90 percent of the licensedbed 
capacity during the cost period under review 
calculated pursuant 10 subsection 5.7.  

7 . 2  Nursing Care Component 
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~ . ~ ~ _ _ _  ~ _ _ _ .  .. 
42 PB1 0.6536- - ~reduced physical functioning B 1 

_ - ~ 

43 PA2 0.6279 Reduced Physical functioning A Z 
~ ____-

G4 PA1 0.514P.reduced physical functioning A I 

( 2 )  For residents certifiedby the Division of 
Licensing and Protectionto have Atypically 
Severe Challenging Behaviors. thecase-mix 
weight shall be 1.843. 

(b) Average case-mix score 

The department of Aging and Disabilities' 
Division of Licensing and Protection shall 
computeeachfacility'saverage case-mix 
score . 

(1) The DivisionofLicensing and 
Protectionshallperiodically,butnoless 
frequentlythanquarterly,certifyto the 
Division of Rate Setting the average case­
mix score for those residents of each facility 
whose room and board (excluding resident 
share) is paid forsolely by the Medicaid 
program. 

( 2 )  For theBase Year,theDivision of 
Licensing and Protectionshallcertify the 
average case-mix score for all residents. 

(c) Nursing Care cost per case-mix point. 

Each facility's Nursing Care cost per w e ­
mix p o i n t  will be calculated as follows: 

(1) Using eachfacility'sBaseYearcost 
report,the total allowableNursingCare 
costs shall bedeterminedinaccordance 
with Subsection 6.2. 

( 2 )  Each facility’s Standardized Resident 
Days shall be computedby multiplying total 
Base Yearresident days by that facility’s 
average case-mix score for all residents for 
the fourquarters of the costreponing 
period under review. 

(3) The per diem nursing care cost percase­
mix pointshall be computedbydividing 
total Nursing Care costs by the Base Year 
StandardizedResident days for that base 
Year. 

(d) limits on Nursing Care rate per case-mix 
point: 

( 1 )  The Division shall arrayall nursing care 
facilities Base Year per diem Nursing Care 
costs percase-mixpoint,excludingthose 
for state nursing facilities and nursingfacili­
ties that arenolonger in theMedicaid 
program at the time the limits are set, from 
low to high and identi@ the median. 

( 2 )  The limit on per diemNursingCare 
costs per case-mix point shall be the median 
plus 15 percent. 

(3) Each facility's Base Year Nursing Care 
rate per case-mix point shall be the lesserof 
thelimitin subparagraph ( 2 )  or thefacil­
ity's Nursing Care cost per case-mixpoint. 
Once a l l  facilities' reported costs are final. 
this limitwill not change until nursing 
home costs are rebased pursuant to j.6hJ .  
except for annual adjustment by the 
inflation factors. 

7.3 Resident Care Base Year Rate 

Resident Care Base Year rates shall be com­
puted as follows: 

(a) Using each facility’s Base Year cost repon. 
the provider's Base Year total allowable Resi­
dent Care costs shall be determined in acto;­
dance with Subsection 6.3. 

(b) The Base Year per diem allowableResident 
Care costs for eachfacility shall be calculated 
by dividing the Base Yeartotalallowable 
Resident Care costsb!. total Base Year resident 
d a y .  

(c) The Division shall array all nursing facili­
ties' Base Year per diem allowable resident 
Care costs, excluding those for state nursing 

facilities andnursingfacilitiesthatare no 
longer in the Medicaid programat the time in­

limits are set, from low to highand identify 
the median. 

(d) The per diem limit shall be the medlar! ::us 
five percent. 

Agency of Human S e n  ices 



- -  

for Long Term Care facility 

(e) Each facility'sBase Year ResidentCare per 
diem rate shall be the lesser of the limit set in 
paragraph (d) or the facility's Base Year per 
diem allowable resident Care costs. Once all 
facilities'reportedcosts are final, this limit 
will not change until nursing home costs are 
rebased pursuant to 5.6(b), except for annual 
adjustment by the inflation factors. 

7.4 Indirect Base Year Rate 

Indirect Base Year rates shall be computed as 
follows: 

(a) Using each facility's BaseYear cost report, 
eachprovider's Base Year totalallowable 
Indirectcostsshall be determined in accor­
dance with Subsection 6.4. 

(b) The Base Year per diem allowable Indirect 
costs for each facility shall be calculatedby 
dividing the Base Year total allowable Indirect 
costs by total Base Year resident days. 

(c) The Division shall array all nursing facili­
ties' Base Yearper diemallowableIndirect 
costs, excluding those for state nursing facili­
ties and nursing facilities that are no longer in 
the Medicaid programat the time the limitsare 
set, from low to high and identify the median. 

(d) The per diem limit shall be at the median. 

(e)Eachprovider's Base YearIndirectper 
diemrateshall be the lesserofthelimitin 
paragraph (d) or the facility's Base Year per 
diem allowable Indirect costs. Once all facili­
ties' reported costs arefinal, this limit will not 
change until nursing home costs are rebased 
pursuant to 5.6(b), exceptforannualadjust­
ment by the inflation factors. 

l.3 Director of Nursing Base Year Rate 

The Director of Nursing Base Year per diem 
rates shall be computed as follows: 

(a) Using each facility'sBase Year costreport. 
total allowable Base Year Director of nursing 
costs shall be determined in accordance with 
Subsection 6.5. 

(b) Each facility's Base Year per diem allow­
able Director of nursing costs shall be calcu­
lated by dividing the Base Year total allowable 
Director of Nursing costs by total Base Year 
reside& days. 

(c) TheDirector of nursing per diem rate shall 
be the facility's Base Year per diem allowable 
Director of Nursing costs calculated pursuant 
to this subsection. 

7.6 Ancillary Services Rate 
. I  

(a) There is no common or established practice 
in the State of Vermont regarding: 

(1) items and services considered ancillar­
ies, 

(2) charging practices. 

(b) All therapy senvicesand therapy supplies 
shall be considered ancillaries, whether or no1 
the provider customarilyrecords charges for 
these services and supplies. Therapy services 
shall not be allowable for Medicaid 
reimbursementpursuantto this subsection 
unless the senices are provided: 

(1) pursuant to a physician's order. 

(2) by alicensedtherapist or otherState 
certified or registered therapy assistant. or 
other therapy aides. and 

(3) the facility has a denial of payment by 
theMedicareprogramfor the services 
provided 

(c) Other items and senices  shall be consid­
ered ancillaries if the following requirements 
are met:: 

(1) separate charges are customarily record­
ed by theproviderforallresidentsusing 
this senrice: 

( 2 )  directlyidentifiableservicesareren­
dered to a specific resident: 

(3) items or servicesarefurnished at the 
direction of a physician because of specific 
m e d i d  needs: 
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(4) and one of the followins: 

(i) not -able 1 e.g., intravenous fluids 
or solutions, oxygen (including medica­
tions), disposable catheters; 

(ii) represents acostfor each prepara­
tion,e.&,catheters,colostomybags, 
drainage equipment,trays and tubing;or 

( i i i )  complex medical equipment - e.g., 
ventilators, intermittent positive pressure 
breathing (IPPB) machines nebulizers, 
suction pumps, continuous positive air­
way pressure (CPAP) devices. 

(d)TheAncillaryper diem rate shall be 
computed as follows: 

(1) Usingeachfacility'smost recently 
annual costsettled report, Medicaid 

Ancillarycosts shall be determined in 
accordance with subsection 6.7. 

(2) Usingeachfacility'smost recently 
settled cost report, the per diem Ancillary 
rate be calculatedshall dividingby 
allowable Medicaid Ancillary costs by the 
number of Medicaidresident days. any 
change to the Ancillary per diem rate shall 
be implemented atthetime of the first 
quarterly case-mix rate recalculations after 
the cost report is settled. 

I .  i Property and Related Per Diem 

The Property and Related per diem rate shall 
be computed as follows 

(a) Using each facility's most recently settled 
annual costreport. totalallowableProperty 
and Related costsshall be determined in accor­
dance with Subsection 6.6. 

(b) Using each facility's most recently settled 
cost report, the per diem property ana related 
costs shall be calculatedby dividing allowable 
propertyand relatedcosts by total resident 
days. An). change to the property and related 
per diem rate shall be implemented a: :>c time 

quarterlyof first case-mix rate 
recalculation after the cost report is settled 

8 adjustments T O  BASE RATES 

8.1 Change in Services 

The division onapplicationbyaprovider, 
maymake an adjustment to theprospective 
case-mixrate foradditionalcostswhichare 
directly related IO: 

(a) theoffering of a new institutionalhealth 
service previously approved under the pro%­
sions of 18 V.S.A. $2403. Costs greater than 
those approved in the Certificate of Need (as 
adjusted for inflation) will not be considered 
when calculating such an adjustment, 

(b) a change in servicesor facility not covered 
under the provisions of 18 V.S.A. $2403, if 
such a change has previously been approved 
by the Division, or 

(c) with the prior approval of the Division. a 
reduction in the number of licensed beds. 

8.2 Change in Law 

The Divisionmaymake or  a providermay 
apply foran adjustment to a facility's prospec­
tive case-mix rate for additional costs that are 
a necessary result of complying with changes 
in applicable federal and state laws, and regulations 
regulations ortheorders of aState agency that 
specificallyrequires m increase in staff or 
other expenditures. 

8.3  Facilities in Receivership 

(a) The Division, on application by a receiver 
appointed pursuant to state or  federal law. may 
make an adjustment to the prospective case­
mixrate of afacilityinreceivershipforthe 
reasonaideand necessary additionalcosts to 
the facilityincurred on accountof the receiver­
ship. 

(b) On the terminationof the receivership. the 
Division shall recalculate the prospective case­
mix rate to eliminate this adjustment. 
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8 3 Efficiencymeasures 

TheDivision, on application by a provider, 
may make an adjustmentto a prospective case­
mix rate for additional costswhich are directly 
related to the installation of energy conservation 
tiondevicesor the implementation of other 
efficiency measures, if they have been previ­
ously approved by the Division. 

8.5InterestRates 

(a) A provider may apply for an adjustment to 
the Property and Related rate, or the Division 
m a y  initiate an adjustment if there arecumulative 
tive interest rate increasesordecreases of 
morethanone-half of onepercentagepoint 
because of existing financing agreements with 
a balloon payment or a refinancing clause that 
forces a mortgage to be refinanced at a differ­
en1 interest rate, or because of a variable rate 
of adjustable rate mortgages. 

(b) A provider with an interest rate adjustment 

shall notify the Division of any change in the 

interestratewithin 10 days of its receipt of 

noticeofthatchange.TheDivision may 

rescindall interestrateadjustmentsofany 

facilityfailing to fileatimelynotification 

pursuant to this subsection for a period of up 

to two years. 


8.6 	 EmergenciesandUnforeseeablecir­
circumstances 

(a) The Division, on applicationby a provider, 
maymake an adjustment totheprospective 
case-mix rate under emergencies and unfore­
seeable circumstances, such as damage from 
fire or flood. 

(b) providersmust carry sufficient insurance 10 
address adequately such circumstances. 

8.7 	 Procedures and RequirementsforRate 
Adjustments 

(a) Application for a rate adjustmen: pursuant 
to this section should be made as follows. Ap­
proval of any application for a rate adjustment 
under this section is atthesolediscretion of 
the Director. 

(b) Except for applications made pursuant to 
subsection 4.11, noapplicationfor arate 
adjustment should be made if the change to the 
rate would be smaller than one percent of the 
rate in effect at the time. 

(c) Application for a Rate Adjustment shall be 
made on a form prescribedby the Director and 
filed with theDivision and shallbeaccom­
panied b!, a l l  documents and proofs determined 
necessary for the Division to make a decision. 

= 

(d) The burden of proofis at a l l  times on the 
provider to show that the costs for which the 
adjustment has been requested are reasonable, 
necessary and related to resident care. 

(e) The Division may grant or deny the Appli­
cation. or make an adjustment modifying the 
provider's proposal. If the materials filed by 
the provider are inadequate to serve as a basis 
for a reasonabledecision,theDivisionshall 
deny the application unless additional proofs 
are submitted. 

(f) TheDivisionshall not bebound in con­
considering other Applications, or in determining 
the allowability of reported costs,by any prior 
decision made on any Application under this 
section.Suchdecisionsshallhaveno precedential 
dential value either for the applicant facilityor 
for any other facility. Principles and decisions 
of generalapplicabilityshallbeissued as a 
Division practice or procedure,pursuantto 
Section 1.8(d). 

(gj For adjustments requiring prior approvalof 
the Division, such approval should be sought 
before the provider makes any commitment to 
expenditures.AnApplicationforPrior a p ­
approval is subject IO the same requirements as 
anapplication for aRate Adjustmentunder 
this section. 

(h) Rate adjustments made under this section 
may be continued as such, at the discretion of 
the Division, notwithstanding a general rebase 
of costs. Costs which are the basis for a con­
tinuing rate adjustment shall not be included in 
thecost categories used as thebasisforthe 
other rate components 
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(i)  The Division may require an applicant for 
a rate adjustment under this section 0: under 
subsection 4:1_Llo file a budget cos! :??or[ In 

support of its application. 

(i) When determined to be appropriate by the 
Division, a budgetrate may be set for h e  
facilityaccording to theprocedures in and 
subject to the provisions of subsectionS .9 Ap­
propriatecasesmayinclude, bur are not 
limited to, changes in the number of beds an 
addition to the facility, or the replacement of 
existing property 

(k) In calculating an adjustment under this 
section and subsection 4.11, the Division may 
take into account theeffect of such change Deson 
all the cost categories of the facility. 

(1) A revision may be madeprospectie!!. to a 
rate adjustment underthis section and subsection 
tion 4.1 1 based ona look-back which will be 
computed based on a provider's actual allow­
able costs. 

(m) In this subsection :additional costs n e a r s  
theincrementalcostsofproviding resident 
care directly and proximately causedb!. one of 
the events listed in this section or subsection 
4.11. Increases in costsresultingfro_other 

will not becauses recognized. I: is nor 
intended that this sectionbe used to effect 2 

general rebase in a facility's costs. 

8.8 	 Limitation onAvailability of Rate Ad­
justments 

Providers may not apply for a rare adjustment 
underthissection forthesole r e a x  that 
actual costs incurred by the facility exceed the 
rate of payment 

PRIVATE nursing facility and 
STATE nursing FACILITY rates 

The Medicaid per diem payment rate for :sins 
homeservicesare calculatedaccording :a this 
section as follows: 

9.i Nursing Facility RateComponents 

The per diem rare of reimbursemen: consists 
of the following rate components: 

(a )  nursing Care 

(b) resident Care 

(c) Indirect 

(d) Director of nursing 

(e) property and Related 

(0Ancillaries 

(g) Adjustments ( i f  any) 


9.2 Calculation of the TotalRate 

The total per diem rate in effect for anynursing 
ing facility shall be the sum of the rates 
calculated for the components listed in Sub­
section 9.1, adjusted in accordance with the 
Inflation Factors, as described in Subsection 
5.8.  

9.3 	 Updating Rat,= for a Change in the Av­
erage case-mix Score 

(a) The nursing Care rate component shall be 
updated quarterly. on the first day of january , 

April, july and October,forchanges inthe 
average case-mix score of the facility’s 
Medicaid residents. 

0)The Nursing Care rate component andany 
pan of a Section 8 adjustment that reimburses 
nursing costs are updated for a change in the 
average case-mix scorethe facility’s 
Medicaid residents. The up-date is calculated 
as follows: 

( 1 )  The nursing Care rate component (or 
adjustment) in the currentrate rate of 

reimbursementfor a facility is divided by 
the average case-mix score used to 
determinethecurrentnursingCarerate 
component.Thisquotient is thecurrent 
nursing Care rate per case-mix point. 

current(2) The Nursingrate 

component(orrateadjustment)per case­

mix point is multiplied by the new average 

case-mix score.Thisproduct is thenew 

Nursing
Care rate component (or rate 
adjustment). 

9 . 4  State Nursing Facilities 

State nursing facilitiesshallbe subject IO [h­
provisions of these rules.except for the rate 
limitations In Section 7 and subsection 4 Its). . 

7 8  official agency of Human Services 
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However, atnotime shallthe rates paid to 
State nursing facilities exceed the upper limits 
established in 42 C.F.R. $147.272(b)._ ~ _~ 

10 	 extraordinary FINANCIAL 
RELIEF 

10.1 Objective 

In order to protect Medicaid recipientsfrom 
the closing of a nursing facility in which they 
reside, this section establishesaprocess by 
which nursinghomesthat are in immediate 
danger of failure mayseek extraordinary finan­
cial relief. This process does not createany 
entitlement to ratesin excess of those required 
by 33 V.S.A. Chapter 9 or to any other form 
of relief. 

10.2 Nature  of the Relief 

(a) Based on theindividualcircumstances of 
each case, the Director may recommendany of 
the following on such conditions as she or he 

appropriate: a rateshall find adjustment, an 
advanceofMedicaidpayments, other relief 
appropriate to the circumstances of the appli­
cant, or no relief. 

(b) The Director's Recommendationshall be in 
writingandshallstatethereasonsfor the 
Recommendation. The Recommendation shall 
be a public record. 

(c) The Recommendation shall bereviewed by 
the Secretary who shall makea Final Decision, 
which shall not be subject to administrative or 
Judicial review. 

!0.3 	Criteria to be Considered by the 
Division 

for(a)Before a providermay apply ex­
financialtraordinary relief, its financial 

must be thatcondition suchthere is a 
substantial likelihood that it will be unable to 
continue in existence in the immediate future. 

(b) The following factorswill be considered b!. 
the Director in making rhe Recommendation to 
the Secretan.: 

(1) the likelihood of rhe facil i ty closlns 
without financial ass1stan:e. 

( 2 )  h e  inability of the applicant to pa!' bona 
fide debts, 

(3) the potential availability of funds from 
related parties parent corporations, or any 
other source, 

( 4 )  the ability toborrow,funds on regson­
able terms, 

. \  
( 5 )  the existence of payments or transfers 
for less than adequate consideration, 


( 6 )the extent to which the applicant's finan­

cial distress is beyond the applicant's con­

trol. 


(7) the extent to which h e  applicantcan 

demonstrate that assistance would prevent. 

notmerelypostponetheclosing of rhe 

facility, 


(8) theextent to which the applicant's 

financialdistress has  beencaused bya 

related party or organization 


(9) the quality of careprovider atthe 

facility, 


(10) the continuingneedforthe f ac i l i t y  

beds, and 


( I  1) other factors found b!, the Director to 

be material to the particular circumstances 

of the facility. 


10.4 Procedure for Application 

(a) .4n .*plication for Extraordinar! financial 
Relief shall be filed with the division accord­
ingtoproceduresto be prescribed bythe 
Director. 

(b)The .4pplicationshall be in writingand 
shall be accompanied by such documentation 
and proofs as the division ma! prescribe. The 
burden of proof is at al! times on the provider 
If the materials filed b). the provider are inaae­
quatetoserveas a basls reasonedfora 
recommendation.the division shallden). rht. 

Division of Rate Set t ing 19
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Application, additionalunless proofs 2ie 
submitted. 

(c) The Secretary shall not be bound in con­
other priorsidering Applications by any 

decision made on any Application under this 
section.Suchdecisionsshallhavenoprece­
denial value either forthe applicant facility or 
for any  other facility. 

11 	 p a y m e n t  FOR OUT-OF-STATE PRO-
VIDERS 

1 1.1 	Long-Term Care Facilities Other Than 
Rehabilitation Centers 

Payment for services, otherthanRehabilitation 
Center provided Vermontservices, to 
Medicaid residents in long-term care facilities 
in another state shall be at the per diem rate 
established for Medicaidpayment by the 
appropriate agency in that state. Payment of 
the per diem rate shall constitutefull and final 
payment, and no retroactive settlementswill be 
made. 

1 1.2 Rehabilitation Centers' 

(a) Payment for prior-authorizedRehabilitation 
Center services provided in nursing facilities 

oursidelocated Vermont for the severely 
disabled,such as head injuredor ventilator 
dependent people \ , i l l  be made at the lowest 
Of 


(1) the amount charged; or  

( 2 )  rhe Medicaid rate. including ancillaries 
as paid by at least one other state agency in 
HCFA Region I.  

(b) Payment for Rehabilitation Center senices 
which have not been prior authorized by the 
Director of thcOffice of Vermont Health 
Access or a designee w i l l  be made according 
to Subsection 1 1 . 1 .  

11.3 Pediatric Care 

No Medicaidpayments will be madefor 
servicesprovided ro Vermont pediatric 
residents statein long-rem care 

facilities with out the prior authorizationof the 
Director of theOffice of VermontHealth 
Access. 

12. RATES FORICFIMRS 

12.1Reasonable Cost Reimbursement 

Intermediate Care Facilities for the Mentally 
Retarded (ICFIMRsjare paid according to 
Medicaid principles of reimbursement, p u r a ­
to the Regularions Governing rhe 
operation of Inremediare Care facilities for 
Ihe mentally Retarded adopted by the Agency 
fortheDepartment of Developmentaland 
Mental Health Services. 

12.2 Application of these Rules to ICF/MRS 

The Division's Accounting Requirements (Sec­
tion 2) andFinancialReportiny(Section 3 )  
shall apply IO this pro=oram. 

13 RATES FOR swing BEDS 

Payment for swing-bed nursing facility servic­

esprovided by hospitals, pursuant to 42 

U.S.C. 9 13961(a), shallbe madeat a rate equal 

the average per the
to rate diemduring 


previous calendar year under the State Plan to 

nursing facilities located in the State of Ver­

mont.Supplementalpayment madepursuant 

to subsection 14, 17.1 shall not be included in 

the calculation of swing-bed rates. 


14 	 Special Rates for Difficult to Place 
Individuals 

13.1 availabli ty of Special Rates 

(a) In rareandexceptionalcircumstances, 
Vermontnursingfacilitiesmay be paid a 
special rateforthecare of an individual 
eligible fortheVermontMedicaidprogram 
whoseuniquephysical conditions makes i t  
otherwise difficult obtainextremely to 
appropriate long-term care. 

rate this(b) h special under section is 
available at the sole discretion of the director 

Office of Vermontof the Health access 
subject to the conditions ser outbelow,. The 
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decision of theDirector of the Office of 
Vermont Health access shall not be subject to 
judicial or administrative review. 

-~­
14.2 RequiredFindings 

Before a rate is payable under this section: 

(a) theDirector of theOffice of Vermont 
Health a c c e s s  in  consultationwith the 
Office's Medical Director, andthe Director of 
Licensing and Protection, must makea written 
finding that the individual's care needs meet 
the requirements of this section and that the 
proposedplacement is appropriate for that 
individual's needs: and 

Division of  Rate(b) the Setting, in 
consultation with the Director of the Office of 
Health access and theCommissioner of 
Aging and disabilitiesmust determine that the 
special rate set underthis section IS lower than 
the lowest cost of an appropriate and available 
care alternative. 

14.3 Plan of C a r e  

(a) Beforean individual can beplaced with any 
facility and a rate established, pursuant to this 
subsection. a plan of care for rhat person must 
be approved by the Director of Licensing and 
Protectionand h e  MedicalDirector of rhe 
Office of Vernon; Health Access. 

(b)Thefacility shall submittheresident's 
assessment and pian of care for review by the 
Director of Licensing and Protection and the 
MedicalDirector of theOffice of Vermont 
Health Access whenever there is a significant 
change in the resident'scondition. but in no 
case less frequently than even. six months. 
This review shall form athe basis for 
determination rhat the payment of rhe special 
rate should be continued orrevised pursuant to 
14.4ibi. 

14.4 Calculation of the Special Rate 

(a) .4 per diem rate shall be set by the division 
based on thebudgeted allowableincremental 
costs for [he individualsplan of care.The 
rate shall be exempt from the limits in section 
7 of rhese rules 

(b) From time to time the special rate ma!. be 

revised to reflect significant changes in the 

resident's assessment and care plan. 


(c) special rates set under this section shall not 

affect the facilitys normal per diem rate. The 

case-mix weightof an).residenton whose 

behalf aspecialrate is paidshallnotbe 

included in thecalculationofthefacility's 

average case-mix score pursuant to subsection 

7.2(b) ,butthe days of care shall be included 

in the facility's days
Medicaid and total 

days. . \  

15 	 administrative REVIEW AND .4P-
PEALS 

15.1 Draft Findings and Decisions 

(a) Beforeissuing findings on any Desk Re­
view,Audit of a CostRepon,statement of 
deprecationrecapture. or decision on an): 
application for a rate adjustment the Division 
shall serve a draft of such findings or decision 
on the affected provider. If the Division makes 
no adjustment to a facility's reported costs or 

aapplication for rate theadjustment, 
Division's findings shall be final and shall not 
be subject to appeal under this section. 

(b)The provider shall review the draft upon 
receipt I i  i! desires to review the Division's 
workpapers, it shallfile,within 10 days. a 
writtenRequestfor WorkPaperson a form 
prescribed by the Director. 

15.2 	Request for an informal Conference on 
Draft Findings and Decisions 

(a)Within ! 5  days of receipt of either the draft 
findings or decisionor requested work papers. 
whichever 1s the later. a provider h a t  is dissar­
isfied with the draft findings or decisionissued 
pursuant to Subsection 15.l(a) mayfilea 
written Request for an InformalConference 
with the Division's staff on a form prescribed 
by the Director. 

(b)within 10 days ofrne receipt of the Re­
quest. the Division shall contact theprovider 
to arrange a mutually convenient time for the 
informal conference.whichma)' be held b!. 
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telephone. Atthe conference, if necessary a 
date certain shall be fixed by which the provid­
er may file written submissions or  other addi­
tional necessary information. Within 20 days 
thereafter. the Division shall issue i ts  official 
agency action. 

(c) A Request for an Informal Conferencemust 
be pursued before a Request for Reconsidera­
tion can be filed pursuant to Subsection 15.3. 

(d) Should no timely Request for an informal 

Conference befiledwithinthetimeperiod 

specified in Subsection 15.2(a), the Division's 

draft findings andlor decision are final and no 

longer subjectto administrative reviewor judi­

cial appeal. 


15.3 Request for Reconsideration 

(a) A provider that is aggrieved by an official 
action issuedpursuanttoSubsection 15.2(b) 
may file a Request for Reconsideration. 

(b) A RequestforReconsiderationmustbe 
pursued before an appeal can betakenpur­
suant to 33 V.S.A. 909(a). 

(c) The Request for Reconsiderationmust be in 
writing, on a form prescribed by the Director, 
and filed within 30 days of theprovider's 
receipt of the official action. 

(d) Within 10 days of the filing of a Request 
for Reconsideration.the provider must file the 
following: 

(1) .4 request for a hearing, if desired: 

( 2 )a clear statement of the alleged errors in 
the Division'sactionand of theremedy 
requestedincluding adescription ofthe 
facts onwhich the Request is based, a 
memorandum stating thesupportforthe 
requested relief in this rule, HCFA-15, or 
other authority for the requested relief and 
the rationale for the requested remedy and 

(3) if no hearing IS requested, evidence 
necessary to bear rhe provider's burden of 
proof, including. if applicable, a proposed 
revision of the Division's calculations, with 
supporting work papers. 

(e) Issues notraised in the Request for Re­
considerationshall not beraisedlater in this 
proceedingor in any subsequentproceeding 
arising from the same action of the Division, 
including appeals pursuant to 33 V.S.A. $909. 

(0If a hearing is requested, within 10 days of 
the receipt of the Request for Reconsideration, 
the Division shall contact the provider to ar­
range a mutually agreeable time. 
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(g) Thehearing shallbe conducted by the 
Director or her orhis designee. The testimony 
shall be under oath andshall berecorded 
eitherstenographically or  on tape. If the 
provider so requests,theDivisionstaffin­
volvedin the OFFICIAL actionappealedshall 
appear and testify. The Director, orher or his 
designee, may hold the record open to a date 
certain for the receipt of additional materials. 

(h) The Director shall issue a Final Order on 
Request for Reconsideration no later than 30 
days afterthe record closes.Pending rhe 
issuance of a final order, theofficialaction 
issued pursuant to subsection 15.2(b) shall be 
used as thebasisforsetting an interimrate 
fromthefirst day of thecalendarquarter 
following its issuance.Final orders shallbe 
effective from the effective date of the official 
action, except for appeals of the calculation of 
depreciation recovery which shall be effective 
fromthedate of h e  saleandwhichshall 
accrue interest from k a t  date at the legal rate. 

(i) Proceedingsunderthissectionare not 
subject IO the requirements of 3 V.S .A.  Chap­
ter 25. 

15.4 	appeals from Final Orders of the Divi­
sion 

(a) Within 30 days oi  the date thereof, a nurs­
ing facility aggrieved by a Final Order of the 
Divisionmay file E n  appeal pursuant to 33 
\'.S..4. 9909(a) and Subsections 15.5. 15.6 
and 15.7 of this rule. 

(b) within 30 days of r h e  date thereof. a ICF: 
MR aggrieved by a Final Order of the division 
may file an appeal with the Vermont Human 
Services Board pursuant to $7.13 of the Rczu­
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